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VEMORANDUM AND ORDER

Edmund Brown objects to the Report and Recommendation of a
Magi strate Judge that Brown’ s petition for a wit of habeas corpus
pursuant to 28 U. S.C. 8§ 2254 be denied as tine barred.

As stated in the Magistrate Judge’' s Report, The Antiterrorism
and Effective Death Penalty Act (AEDPA), 28 U. S.C. § 2261, et al.
becane effective on April 24, 1996, and requires habeas petitions
to be filed within one year after a conviction becones final
However, in cases |like Brown’s, where the conviction becane fi nal
before the enactnent of the AEDPA, a defendant has a grace period
of one year fromthe statute’s effective date in which to file a

petition. Gaskin v. Duval, 183 F.3d 8,9 (1t Gr. 1999). The tine

during which a state court application for post-conviction relief
is pending is not counted in calculating the one year period. 8§
2244(d)(2).

Since Brown’s conviction becane final on January 26, 1993, he
had until April 23, 1997, to file his 8§ 2254 petition. Brown filed
a petition for State collateral relief on June 23, 1997, two nont hs

after the deadline. That petition was rejected on August 5, 1999,
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and it was not until June 12, 2000, that Brown filed the instant §
2254 petition.

Brown argues that his tardiness shoul d be excused because he
relied on counsel to file the petition ontinme. Brown alleges that
his first attorney, Ina P. Schiff, negligently failed to file a
petition for post-conviction relief in state court and that, in
Decenber, 1996, he retai ned attorney Donna A Unhlmann to do so. As
al ready noted, that petition was not filed until June 23, 1997, 60
days after the deadline for filing a federal habeas petition.

Brown’ s argunent, presunmably, rests on the premse that his
counsel were ineffective in failing to file his petition for post-
conviction relief soon enough to toll AEDPA's statute of

limtations. However, in Coleman v. Thompson, 501 U. S. 722, 757

(1991), the Suprene Court held that a defendant’s tardiness in
appealing the denial of his state court petition for post-
conviction relief barred himfromraising his clains in a federa

habeas petition even though the delinquency allegedly resulted from
counsel’s inattentiveness. The Coleman court ruled that the
defendant’s procedural default in failing to exhaust avail able
state renedi es was not excused by counsel’s all eged i neffectiveness
because there is no constitutional right to an attorney in post-

conviction proceedings. 1d. at 752.1

IAfter Col eman was deci ded, Congress anended 28 U.S.C. §
2254 to provide that the “ineffectiveness or inconpetence of
counsel during Federal or State collateral post-conviction
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Col eman i s dispositive of Brown’s petition. As is the case in
state post-conviction relief proceedings, a petitioner in federal
habeas corpus proceedi ngs has no constitutional right to counsel;
and, therefore, cannot point to counsel’s alleged ineffectiveness
as justification for the failure to tinely file his § 2254
petition. Had Brown not retained counsel and sinply failed to file
his petition on tinme, his petition would be tine-barred. The fact
that he chose to retain counsel and that counsel failed to file his
petition sooner does not entitle Brown to relief that he would not

have been entitled to had he represented hinself pro se.

Concl usi on

Accordingly, the Recommendation of the Magistrate Judge is
her eby accepted, and Brown’s petition for a wit of habeas corpus
pursuant to 28 U S.C. 8§ 2254 is denied and di sm ssed because his

petition was untinely fil ed.

By Order

proceedi ngs shall not be a ground for relief in a proceeding

ari sing under section 2254.” 28 U.S.C. 8§ 2254(i). dearly, the
statute bars relief when counsel’s allegedly deficient
performance is the ground upon which relief is sought. It is
debat abl e whether the statute, expressly, bars relief sought on
ot her grounds when counsel’s negligence is cited only as an
excuse for late filing. However, there is no question that

Col eman bars relief in such cases and that the amendnent does not
negate the holding of Coleman. Neal v. Gramey, 99 F.3d 841, 843
(7th Gir. 1996).
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Deputy d erk

ENTER:

Ernest C. Torres
Chi ef Judge

Dat e: , 2000
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